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Passed by Shri. Uma Shanker, Commissioner (Appeals)

<T Arising out of Order-in-Original No. CGST-VI/REF-91/Scarlet/17-18~:19/2/2018 issued by
Q Assistant Commissioner, Central Tax, Ahmedabad-South .

'cf '¼lcl't&1ctH'IT cl5T '7flf -qct qm Name & Address of the Appellant/ Respondent
.. · · Scarlet Prints LLP

Ahmedabad

ail{ aafh z 3r4ta am?gr smiths srga aar & atas am?r a ufa qenferf Ra aag ng Fr 3f@ran?t at
3Ml"R m q7tau 3ra wgd a raar &I

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

mar'qr g+terr 3rd
Revision application to Government of India :

0

(«) a4ta sua zycn rf@,fzI, 1994 t ear arr # sag nrg Tai m <ITT B ~ 'cfRT cp]" ijtf-'cfRT m ~~~m ammr gteru am4aa aft fa, ma Par, fa +inra, Ga R@mt, a)ft +ifra, #la cftq +a, ire mf, { Rcat
: 110001 cpJ" cl5T fl ~ I(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the "following case, governed by first
proviso to sub-section (1) of Section-35 ibid: ·

(ii) de mm as at a mr ll Ga 4l zR aan fat quum zn ara arar "ll1 fcl;-trr '+f~R ir ~
~ll ,m;f "cif srd mrf ii, "lfT fa8t rwsrI zr spur i ark % fcl;-trr~ 'B "lfT fcl;-trr 1~ 'B °ITT ,m;f cj5j ~Fclmr m
hr g{ st(ii) In cas~ of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.

(ll) ufe zen nryr fag far a a as (iua zur qer awi) f.n:Im fclxrr <Tm ,m;r m 1
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(a) ma a arg fat lg a 7ear fufRa Ta atml Raf i sqitr gca aw ma # TT<
zrcn #Re mu iaa are fhat zz zu var a f.:l;qfRta i 1

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3if Gara al snr .zyc yafz it sp #Re m-1 6 r{& ah ha smr uit <a err a
fr # garfas rga, r8tagr uRa at mu w zn qrf@qr arf,fa (i.2) 1998 ITT 109 &m

fgaa fag rg it1

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) ~~~ (3m) Pl4l-Jlclcll, 2001 cB frn:r:r 9 cB WIT@ fc!Pirncc >f9?f "fffi4T ~-8 it at uRit #,
)famar uR 3met hf Raia at ma # fa ea3mer vi or#t 3neg at a-at vRii # =er
6fr 34a Rhu IT afeg1a rr rl z. as a,gnf a sift arr as-z fetffa pl # 4Tar
cfi ~ cfi "ffl~ t\"3TR-6 "'El"@A ctr >lfcr 'lfr m-fr ~ I ' 0
The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rf@G m4a a tr ui vi=aa -qcp Gara qt a Gr a st at sq? 200/ -- #) 4Tar ctr 'iJITC!
31N uITTT ~ xcpl=f -qcp C'fruf ~~ "ITT "ill 1 ooo/ - ctr ~ 'T@R ctr 'iJITC! I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

ft zca, €hr area gr viaa an4hr -nnf@raw a uf 3gt­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) a4Una zyca at@fm, 1944 #t err 3s-fl/as-z 3if--

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

() saafRaa 4Ro 2 (4)a sag ryu srcarar al sr#ta, sr#tat i ftzrca, #a
3qrzyc vi hara 3rq#tr mzntf@rnwr (Rre€) #t ufa 2ft 4)far, rear a sit-20, I
~ 5iRtJc&1 cbA.!1'3°.:S, lTtJ1UIT -.=r<R" , 31!5+-tctl&lct-380016

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above. ·
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The appeal to the· Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of ,Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty / demand I refund is upto 5
Lac, 5 Lac to .50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated. ··

0

(4)

(5)

In cas..e of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

nrnraza zyca arf@fu 497o zren viz1fr #l rgqR--4 # aifa Re,fRa Rhg r4a sarma ale 3rr qenRenff fufr qf@rat a 3mar r@t at gsvf 5.6.so ha ar zrzarz1 ea
feaz am ina1Gt
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

z sit idf@er mi at firu av4a fnii #6 ai sf ezn 3naff fhur marsit yea,
a4ht Ira yea vi hara sigh4tr Ira@raw (qr4fRaf@) Pm, 1o02 i ff@a &

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) tr zyca, st sna yen vi hara a4l4tr nan@raw (free), uf 3r4ht a mra i
~.."JfldT (Demand) vi is (Penalty) ql 1o% q4 smr aa1 3Garf k 1zraif, 3rf@a qa 5+ 10

cFiU$~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

a#c¢hr3qr gr#3th tara# 3iaiir, enf@a@tar "air #r 5ia"Duty Demanded) ­
.::,

(i) section) is 1uphazaGeifr@r;
0 (ii) fararr+.dz3fez#r zf@r;

(iii) #rd3fezfratafa 6 #saz ear if@r.

e zruaat 'ifa 3rat'iusuaara, 3rfl'arfa as #fee r& era am ferrarr&.
, .3

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre­
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) ·amount determined under Section 11 D;

• (ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

zrz am2r # ff 3rd qf@raur aa si area 3rzrar era z us faaifa gt at fr fz ae eFs #
10% sra1arc w 23it srzi aa au faalfa it aa vs a 10% 9rarer u Rt r af el

.::, .::,

In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where

penalty alone is in dispute."
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ORDER IN APPEAL

This appeal has been filed by MIs. Scarlet Prints LLP, 21-22, National Chambers, '

Nr. City Gold Cinema, Ashram Road, Ahmedabad, Gujarat [for short -'appellant'] against OIO

No. CGST-VI/Ref 91/Scarlet/17-18 dated 19.2.2018 passed by the Assistant Commissioner,

CGST Division VI(Vastrapur), Ahmedabad South Commissionerate [for short -'adjudicating

authority].

2. Briefly, the facts are that the appellant, filed a refund claim of Rs. 52,75,926/­

under notification No. 41/2012-ST dated 29.6.2012, in respect of quarter April to June 2017.

The refund application was filed on 26.10.2017. The adjudicating authority vide his letter dated

25.1.2018, raised some query and sought certain documents. The refund was subsequently

rejected vide the impugned OIO dated 19.2.2018 on the grounds that the appellant had failed to

submit his reply towards the query raised; that the non submission of documents was intentional;

that it is a case of artificial inflation of service tax amount to claim excess refund; that to cover
t

up the mistake relating to quarter January to March 2017, the appellant artificially enhanced their

FOB value; that the appellant had mis-declared the FOB to show that they are earning sufficient

profit on sale of export goods and that there is enough difference between courier charges and

FOB value.
0

3.

4.

Feeling aggrieved, the appellant has filed this appeal on the grounds that:

• there is no dispute that the goods have been exported and delivered to a foreign customer to a
place outside India;

~ that the export proceeds were realized in foreign convertible currency which can be verified from
bank statement; that the total value for export for April to June 2017 is Rs. 6,39,47,331/- of
which the appellant has claimed refund of service tax for FOB value of Rs. 6,10,15,007/-; that for
invoice value Rs. 29,32,324 the service provider has raised GST invoice and refund for said
invoice was not claimed;

• that vide letter dated 20.2.2018, an extension of 15 days was sought;
• that substantive right cannot be denied for procedural violation;
• that they wish to rely on the case of Gujarat Organics [2014(314) ELT 981], nov Sara India P Ltd

[2014(313 ELT 898], Kei Industries Ltd [2014(313) ELT 895] , Essel Prepack [201(312) ELT
946] and Ganesh Tiles and Marble Industries [2014(312) ELT 881]. "'

Personal hearing in the case was held on 28.3.2018 wherein Shri Abhishek

0
Chopra, CA, appeared on behalf of the appellant and reiterated the grounds of appeal. He further

submitted that since no hearing was held the matter may be remanded back to the adjudicating

authority.

5. I have gone through the facts of the case, the grounds of appeal and the oral

submissions made during the course of personal hearing. The question to be decided is whether

the appellant is eligible for refund or otherwise.

6. However, before moving to the matter, I find that the appellant has stated that no

personal hearing was granted before deciding/rejecting the refund. On going through the
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impugned, OIO, I find that there is no mention of personal hearing having been granted. The non

grantal of personal hearing, is nothing but a contravention of the principles of natural justice.

7. Natural Justice recognizes three principles:

(i) Nemo debet essc judex in propria causa - which means that means nobody shall be a judge in his own
cause or in a cause in which he is interested;
(ii) Audi alterem partem- which means -to hear the other side;
(iii) Speaking orders or reasoned decisions.

8. CBEC vide its circularNo. 1053/2/2017-CX., dated 10-3-2017, has further on the

0

question ofpersonal hearing has clarified as follows:

14.3 Personal hearing: After having given afair opportunity to the noticeefor replying to the
show cause notice, the adjudicating authority may proceed to fix a date and time for personal
hearing in the case and request the assessee to appear before him for a personal hearing by
himselfor through an authorised representative. At least three opportunities ofpersonal hearing
should be given with sufficient interval oftime so that the noticee may avail opportunity ofbeing
herd. Separate communications should be made to the noticeefor each opportunity ofpersonal
hearing. Infact separate letterfor each hearing/extension should be issuedat sufficient interval.
The Adjudicating authority may, ifsufficient cause is shown, at any stage ofproceeding adjourn
the hearing for reasons to be recorded in writing. However, no such adjournment shall be
grantedmore than three times to a noticee.

9. I find merit in the request of the appellant that the matter needs to be remanded

back since there is a violation of the principles of natural justice.

10. In view of the foregoing, the impugned OIO is set aside and the matter is

remanded back to the adjudicating authority with a direction to decide the matter after according

personal hearing to the appellant. The appellant is also directed to submit all the documents and

replies to the query raised by the adjudicating authority, so as to enable him to decide the matter.

11.

11.
3r41aaai aarr z #tr a{ 3r4a mar fqrl 3rl#a aha a fan sar &l
The appeal filed by the appellant stands disposed of in above terms. <~'-n'

(30TT ?I#)

311zr#a (319em)
3

Date:28.3.2018

.3e-
Superintendent (Appeal),
Central Tax, Ahmedabad.

ByRPAD.

To,
Mis. Scarlet Prints LLP,
21-22, National Chambers, Nr. City Gold Cinema,
Ashram Road, Ahmedabad, Gujarat
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Copy to:-

1. The Chief Commissioner, Central Tax, Ahmedabad Zone .
2. The Principal Commissioner, Central Tax, Ahmedabad South Commissionerate.
3. The Deputy/Assistant Commissioner, Central Tax, Division-VI(Vastrapur), Ahmedabad

South Commissionerate
4. THe Assistant Commissioner, System, Central Tax, Ahmedabad South Commissionerate
\5/Guard File.

6. P.A.
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